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exenption fromfiling requirements of Securities Act
-- Securities Act, RS. O 1990, c. S.5, s. 80 -- Conpanies'
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Securites regulation -- Conpanies' Creditors Arrangenent Act
-- Jurisdiction -- Court not having jurisdiction to grant
exenption fromfiling requirenments of Securities Act --
Securities Act, RS. O 1990, c. S.5, s. 80 -- Conpanies'
Creditors Arrangenent Act, R S. C 1985, c¢c. C36, s. 11

Cor porations under the protection of the Conpanies' Creditors
Arrangenment Act ("CCAA") are not imunized fromconplying with
regul atory regimes, and [pagel75] the court does not have the
jurisdiction to relieve a reporting i ssuer who has been granted
protection under the CCAA fromits filing obligations under the
Securities Act.
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[1] LAX J.: -- Richtree Inc. is a reporting issuer in Ontario
and in several other Canadian jurisdictions. It brings this
noti on requesting an exenption by way of extension fromthe

2005 CanLll 55905 (ON SC)



requirenent to file its audited financial statenents and ot her
conti nuous disclosure docunents with the Ontario Securities
Comm ssion (the "OSC') and the equival ent regul atory
authorities in British Colunbia, Al berta, Saskatchewan,
Mani t oba, Newf oundl and and Labrador and Nova Scotia. Follow ng
subm ssions, | dism ssed the nmotion with reasons to follow
These are the reasons.

Backgr ound

[2] At the tine of the notion, Richtree had filed an
application with the Superior Court of Justice, Comrerci al

Li st, and received creditor protection under the Conpanies
Creditors Arrangenent Act, R S. C 1985, c¢c. CG36 ("CCAA"). This
proceedi ng i s ongoi ng.

[3] On Novenber 24, 2004, it made an application under the

Mut ual Rel iance Review System for Exenptive Relief Applications
[ pagel76] (the "MRRS Systent) for an exenption fromthe
obligation to neet its filing requirenents with the OSC. The
MRRS System permts reporting issuers to request exenptions
fromnultiple Canadi an securities regulators with a single
application. As Richtree had appointed the OSC as the princi pal
regulator, its staff had primary carriage of the Application
for Exenption. The exenptions sought were exenptions fromthe
filing wth the OSC the 2005 QL Interim Financial Statenents
and the 2005 QL Managenent's Di scussion and Anal ysis by
Decenber 8, 2004; and, the 2004 Annual Financial Statenents,
t he 2004 Managenent's Di scussion and Anal ysis and the 2004
Annual I nformation Form by Decenber 10, 2004.

[4] Shortly before the formal filing of the Application for
Exenption, OSC staff infornmed Richtree that they would not
recommend that the OSC grant the exenption. On Decenber 1,

2004, OSC staff confirmed its recomendati on and al so i nfornmed
Richtree that staff of the other regulators would al so
recomend that their securities conm ssions refuse the request
for exenption. The OSC staff offered to convene a joint hearing
before a panel of the OSC, with the other jurisdictions
participating by conference, or a hearing before the OSCif the
other jurisdictions agreed to abide by the decision of the OSC
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Ri chtree refused the hearing and brought this notion on
Decenber 7, 2004, which was the day before its first filings
wer e due.

Anal ysi s

[5] Richtree concedes that the OSC has statutory jurisdiction
to grant an exenption to a reporting issuer: Securities Act,
RS O 1990, c. S.5 s. 80. However, it submts that the court
has inherent jurisdiction to grant this relief consistent with
its discretionary powers under s. 11 of the CCAA to acconplish
the goal of facilitating the restructuring of a debtor conpany.
It points to exanples of stays in the nature of "tolling
provi sions". These are frequently granted in Initial CCAA
Orders and constrain creditors or third parties from exercising
rights so as to provide the necessary stability for the debtor
conpany to restructure its affairs. It submts that the court
has a variety of discretionary powers arising fromits inherent
jurisdiction to make orders to do justice between the parties
and also to do what practicality demands. For this proposition,
it relies on dicta of Farley J. in Re Royal Gak M nes Inc.,
[1999] O J. No. 864, 7 CB.R (4th) 293 (Gen. Div.) where he
said at p. 296 CB. R :

In light of the very general framework of the CCAA, | udges
must rely upon inherent jurisdiction to deal with CCAA
proceedi ngs. However, inherent jurisdictionis not limtless
if the legislative body has not left a functional gap or
vacuum then inherent jurisdiction should not be brought into
pl ay. [pagel77] The same limtations are applicable to a
Court's use of a discretion granted by statute. | appreciate
that there nay have been sonme blurring of distinction anpong
di scretion, inherent jurisdiction and general jurisdiction
(it ncluding the coomon law facility). This conbination is
inplicitly recognized in Baxter Student Housing Ltd. v.
Col | ege Housi ng Cooperative Ltd. (1975), 57 D.L.R (3d) 1
(S.C.C) in Dickson J's analysis of inherent jurisdiction

at pp. 4-5.

[6] In Baxter Student Housing Ltd. v. Coll ege Housing
Cooperative Ltd., [1976] 2 SS.C R 475, 57 DL.R (3d) 1,
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D ckson J. enphasized that inherent jurisdiction does not
enpower a judge to negate an unanbi guous expression of the

| egislature. Neither may it be exercised to conflict with a
statute or rule. It is a special and extraordi nary power to be
exercised only sparingly and in a clear case and usually to
mai ntain the authority and integrity of the court process.

[ 7] The concept of "inherent jurisdiction" wthin CCAA
proceedi ngs is discussed in the recent decision of the British
Col unbi a Court of Appeal in Re Skeena Cellul ose Inc., [2003]
B.C.J. No. 1335, 43 C.B.R (4th) 187 (C A ), at pp. 211-12
C.B.R . The court concludes that when one anal yzes cases such
as Re Royal OGak Mnes, as well as others referred to by Farley
J., such as Re Westar M ning Ltd., [1992] B.C J. No. 1360,
[1992] 6 WWR 331 (S.C.), the court's use of the term
"inherent jurisdiction" is a msnoner. In these cases, the
courts are exercising a statutory discretion given by the CCAA
rather than their inherent jurisdiction. This is an inportant
distinction, which Farley J. recognizes in Re Royal Gak M nes
in the passage quoted and in his reference to the decision of
the Suprenme Court of Canada in Baxter.

[8 | agree with the analysis in Skeena Cel | ul ose that when a
court grants a stay of proceedings under s. 11 or approves a
pl an of arrangenent under s. 6, the court is not exercising a
power that arises fromits nature as a Superior Court, but
rather is exercising the discretion granted to it under the
broad statutory regime of the CCAA. The relief that Richtree
requests whet her under the CCAA or the Securities Act is
di scretionary. The question that arises then is whether the
statutory discretion granted to a court under the CCAA can be
exercised in the face of s. 80 of the Securities Act, which
provides that it is the Comm ssion that nay grant or refuse the
exenptions sought.

[9] The answer is no. There is no provision of the CCAA that
ei ther addresses or contenplates an application to the court
for exenption fromthe filing requirenents of the Securities
Act. The doctrine of paranountcy has been acknow edged to apply
where the exercise of a court's discretion under the CCAA
conflicts with the mandatory provisions of provincial
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| egi slation, see for exanple, [pagel78] Luscar Ltd. v. Snoky
River Coal Ltd., [1999] A J. No. 676, 12 C.B.R (4th) 94
(CA), at p. 115 CB.R; Re Loewen Goup Inc., [2001] O J.

No. 5640, 32 C.B.R (4th) 54 (S.C.J.), at p. 58 C.B.R However,
it is worth noting that in neither case was it necessary to

i nvoke the paranmountcy doctrine. Here, as in the cases referred
to, there is no inconsistency between federal and provincial

| aw. The doctrine of paranountcy does not apply.

[ 10] Further, where a provincial statute is given exclusive
jurisdiction to determne a matter, the court's discretionary
power under the CCAA cannot be used to override it. Hence, a
broad receivershi p power under federal bankruptcy |egislation
confers no authority on a bankruptcy court to determ ne whet her
a receiver that carries on the business of a debtor is a
successor enployer. This is within the exclusive jurisdiction
of the Ontario Labour Relations Board: GVAC Commercial Credit
Corp. of Canada v. T.C. T. Logistics Inc. (2004), 71 OR (3d)
54, [2004] O J. No. 1353, 238 D.L.R (4th) 677 (CA). On this
poi nt, the court was unani nous.

[11] Richtree relies on Orders made in CCAA proceedings in
Slater Steel and Air Canada where the court granted extensions
of time for calling an annual general neeting of sharehol ders.
This is commonly done in CCAA proceedings. It is quite a
different thing to relieve a reporting issuer from providi ng
tinmely and accurate financial information to nmenbers of the
public where, as here, the conpany's shares continue to trade.
At the tinme of its application for exenption fromfiling
requi renents, Slater's shares had been delisted fromthe
Toronto Stock Exchange and were no |onger trading. Further, the
OSC, as lead regulator, had granted Slater a filing exenption,
which is recited in the Order of May 5, 2004.

[12] Richtree submts that the court should defer to the
opi nion of the directors of the conpany who are attenpting to
achieve the best results they can for the conpany and all of
its stakeholders. | agree that the task of the directors is to
focus their attention on assisting Richtree with its
restructuring. However, the proper forumfor debating the
effect of the filing requirenents on Richtree is not on this
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nmotion, but at the OSC. The | egislature has decided that it is
the proper forumfor balancing the interests of the conpany and
its stakehol ders on the one hand and the interests of nenbers
of the public on the other. | conclude that the court has no
jurisdiction under the CCAA to grant the exenptions sought.

[13] Having said this, I wish to nake sone comments about the
reasons that the Richtree directors have cone to court. The
conpany does not plan to conmply with its filing requirenents
and the [pagel79] directors have two concerns. The only
evi dence before the court is a solicitor's affidavit, which
deposes in para. 2:

| understand that Richtree's directors are concerned
that they could be required under applicable securities | aws
to notify the boards of any ot her public conpani es on which
they serve or may in the future serve, of such filing
requi renent defaults. Moreover, | understand that R chtree's
directors are concerned that they m ght be viewed as having
acqui esced in a deliberate breach by Richtree of securities
| aw and corporate |egislation and thereafter suffer damage to
their respective reputations.

[14] As to the first concern, the Richtree directors are
al ready required to disclose that they have been directors of a
conpany that has nmade a plan of arrangenent under the CCAA
Specifically, the rules of the Toronto Stock Exchange require
directors to disclose this on a Personal Information Form for
all conpanies seeking to list, or that currently list their
shares for trading on the TSX

[ 15] The sol e consequence of Richtree's failure to neet the
filing requirenents is that the conpany will be placed on the
OSC s Default List. There is no requirenent under Ontario
securities law to disclose that an individual has been a
director of a conpany that has been placed on the Default List.
Al t hough the OSC does pl ace conpani es that are under CCAA
protection on the Default List, there is no evidence that this
has caused any harmto Richtree or indeed to other conpanies
currently on the list, or to their directors.

2005 CanLll 55905 (ON SC)



[16] As to the second concern, | was inforned that the
Richtree directors, or at |east sonme of them are on severa
boards, and that this raises concerns for them about their
reputations as directors of these boards or other boards they
may be invited to join. | find this to be a disquieting
subm ssion. As directors of Richtree and as directors of any
ot her boards on which they may now or in the future serve, they
have fiduciary duties that require themto act honestly and in
good faith with a viewto the best interests of the
corporation. These duties are paranpunt. Reputational concerns
of a personal nature play no role in assessing the alleged harm
that may flowto a director frombeing a nenber of a board
whose conpany is a defaulting issuer.

[17] The purpose of s. 11 of the CCAAis to provide the court
with a discretionary power to restrain conduct against a debtor
conpany so as to permt it to continue in business during the
arrangenent period: see Quintette Coal Ltd. v. N ppon Steel
Corp., [1990] B.C.J. No. 2497, 2 CB. R (3d) 303 (C.A), at p.
312 C.B.R As observed there, the power is discretionary and
therefore is to be exercised judicially.

[ 18] Conpani es under CCAA protection are not imrunized from
conplying with regulatory regines. During a CCAA proceedi ng,
[ pagel80] directors are not imuni zed from carryi ng out
their responsibilities or relieved of their obligations to
serve the conpany and its stakehol ders diligently. The order
that is sought has nothing to do with Richtree's restructuring
process. It is intended to grant the directors personal
protection to their reputations. This is neither contenpl ated
by s. 11, nor are the directors entitled to this protection.
Even if the court had the jurisdiction to grant the relief
sought, | would not do so as this is an inproper and
i njudi cious exercise of the court's discretion under the CCAA

[ 19] For these reasons, the notion was di sm ssed. The OSC
does not seek costs.

Order accordingly.
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